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STATEMENT OF THE CASE 
Nature of the Case 
Jack Fransisco Gallegos appeals from the judgment of conviction entered 
upon a jury verdict finding him guilty of possession with the intent to deliver. 
Statement of Facts and Course of Proceedings 
The state charged Gallegos with possession of a controlled substance 
with intent to deliver with an enhancement for being a persistent violator, 
possession of marijuana, and possession of paraphernalia. (R., pp.30-31; pp.62-
63.) Following a trial, the jury found Gallegos guilty of all three charges in 
addition to being a persistent violator. (R., pp.157-159.) The court sentenced 
Gallegos to an enhanced unified sentence of 10 years with the first three years 
fixed for his conviction of possession of a controlled substance with the intent to 
deliver and imposed 120 days with 120 days credit for time served on each 
misdemeanor conviction. (R., pp.164-168.) 
Gallegos timely appeals. (R., pp.170-172.) 
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ISSUE 
Gallegos states the issue on appeal as: 
Were Mr. Gallegos' Due Process rights violated when the 
State introduced evidence that he invoked his constitutional rights 
to remain silent to infer his guilt? 
(Appellant's brief, p.6.) 
The State rephrases the issue as: 
Has Gallegos failed to establish a violation of his Fifth Amendment rights 
which constitutes fundamental error? 
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ARGUMENT 
Gallegos Has Failed To Establish A Fundamental Fifth Amendment Error 
A. Introduction 
Gallegos contends for the first time on appeal that the state violated his 
Fifth Amendment rights by utilizing his silence to infer guilt during its direct 
examination of Officer Kevin Holtry. (Appellant's brief, pp.7-10.) A review of the 
record, however, reveals Gallegos has failed to show fundamental error. 
B. Standard Of Review 
"Generally Idaho's appellate courts will not consider error not preserved 
for appeal through an objection at trial." State v. Perry, 150 Idaho 209, 244, 245 
P.3d 961, 976 (2010) (citing State v. Johnson, 136 Idaho 892, 896, 894 P.2d 
125, 129 (1995)). Where a claim is raised for the first time on appeal, the 
appellate court will consider whether the error alleged qualifies as fundamental 
error. ~ at 980. 
C. Gallegos Has Failed To Establish Fundamental Fifth Amendment Error 
A defendant's decision to exercise his or right to remain silent cannot be 
used at trial for the purpose of implying guilt, nor may a defendant's silence after 
he receives Miranda 1 warnings be used for impeachment purposes. Doyle v. 
Ohio, 426 U.S. 610 (1976); State v. Moore, 131 Idaho 814, 820-821, 965 P.2d 
174, 180-181 (1998); State v. Molen, 148 Idaho 950, 959, 231 P.3d 1047, 1046 
1 Miranda v. Arizona, 384 U.S. 436 (1966). 
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(Ct. App. 2010). Mere reference to silence is not a violation of this right; a 
defendant claiming a due process violation must demonstrate that the state used 
the evidence to imply guilt. Greer v. Miller, 483 U.S. 756, 764-65 (1987) ("The 
fact of Miller's post-arrest silence was not submitted to the jury as evidence from 
which it was allowed to draw any permissible inference, and thus no Doyle 
violation occurred in this case."); Ellen v. Brady, 475 F.3d 5, 10-11 (1 st Cir. 2007) 
(no constitutional error occurs if government not allowed to "use" silence to imply 
guilt). 
Gallegos contends that the state violated his due process rights during its 
direct examination of state witness Officer Holtry by mentioning Gallegos' 
invocation of Miranda rights. (Appellant's brief, pp.7-10.) During that exchange, 
Officer Holtry described his training and experience and the interview he 
conducted of Gallegos following his arrest. (JT Tr., p.183, L.21 - p.196, L.4.) 
The officer testified that he advised Gallegos of his Miranda rights before 
discussing the course of events leading to the search of his person following 
arrest after he was initially stopped for speeding. (JT Tr., p.196, L.11 - p.198, 
L.1.) Officer Holtry testified about his discussion with Gallegos concerning the 
controlled substances found in the vehicle he was driving. Gallegos admitted to 
the officer that the marijuana found during the traffic stop was his and the digital 
scales found in his pocket had been borrowed from a friend to weigh the 
marijuana: 
Q: And after you got through the initial just kind of where he 
was, did you start to investigate the substances found in his 
car? 
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A: I did. I asked him about the marijuana that was found. He 
said that it was his. I then asked him - there was a set the 
[sic] digital scales, which was Exhibit 1 that were located at 
[sic] his pocket after he was arrested on the scene. 
He said he had borrowed those scales from a friend to weigh 
the marijuana that was found in the vehicle. 
I asked him why there was a white powdery residue on 
them, and he said he didn't know because he had borrowed 
them. I asked him about the baggies with the white crystals. 
And I believe at that point, he became defensive and said he 
didn't want to talk about that and asked for an attorney. 
Q: Stop you right there. 
A: Uh-huh. 
Q: So after not wanting to talk about the methamphetamine, did 
- was the interview ended? 
A: Yes 
Q: Okay. So he didn't want to talk about methamphetamine? 
A: No. 
(JT Tr., p.198, L.2 - p.199, L 1.) After a few more questions on direct 
examination, the state asked Officer Holtry his opinion of what Gallegos was 
going to do with the methamphetamine discovered packaged as it was: 
Q: And so taking everything into account, based on your 
training and experience and the interview and all the 
evidence you had before you, what did you think the 
defendant was going to do with the methamphetamine that 
he had? 
A: He was going to sell it. 
(JT Tr., p.202, Ls.4-9.) Gallegos did not object to any of this testimony. 
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The state concedes it was improper to inform the jury that Gallegos had 
invoked his Miranda rights. See State v. Tucker, 138 Idaho 296, 62 P.3d 644 
(Ct. App. 2003) (officer's brief reference to defendant's post-Miranda silence 
violated due process); State v. Martinez, 128 Idaho 104, 910 P.2d 776 (Ct. App. 
1995) (officer's testimony that defendant "chose not to talk to me" violated due 
process and was inadmissible). It is not, however, fundamental error. 
Claims of error not preserved by timely objection in the trial court are 
reviewed on appeal using a three-part test: 
(1) the defendant must demonstrate that one or more of the 
defendant's unwaived constitutional rights were violated; (2) the 
error must be clear or obvious, without the need for any additional 
information not contained in the appellate record, including 
information as to whether the failure to object was a tactical 
decision; and (3) the defendant must demonstrate that the error 
affected the defendant's substantial rights meaning (in most 
instances) that it must have affected the outcome of the trial 
proceedings. 
Perry 150 Idaho at 226, 245 P.3d at 978. Although introduction of evidence that 
Gallegos invoked his Miranda rights implicates constitutional issues and thus 
meets the first prong of this test, Gallegos has failed to show, pursuant to the 
second and third prong of the Perry fundamental error analysis, that the lack of 
objection was not a tactical choice or that the error affected the outcome of his 
trial. He has therefore failed to show fundamental error. 
Gallegos has failed to show that the error he claims is clear on the record, 
or that additional evidence would not be necessary to establish that the lack of an 
objection was not tactical. Although the statements referring to Gallegos' 
invocation of his Miranda rights are clear from the record, it is not clear whether 
6 
the failure of trial counsel to object to such questioning was a tactical decision. 
Trial counsel may have been intentionally remaining silent, waiting to see how 
the evidence at trial played out before making the determination to attack the 
statements on appeal if unsuccessful at the trial level. The potential to prevail at 
trial provides an incentive to "sandbag," a tactic the fundamental error standard 
seeks to prevent. Perry, 150 Idaho at 224, 245 P.3d at 976. Because there is 
no clear error, Gallegos has failed to meet the second prong of the fundamental 
error test. 
Gallegos has also failed to show that any error would have affected the 
outcome of the trial proceedings. The reference to Gallegos' silence or assertion 
of his Fifth Amendment rights was brief and passing. The district court clearly 
instructed the jury that it was not to draw any inference of guilt from Gallegos' 
decision not to testify at trial. (JT Tr., p.242, Ls.216-23.) It is unlikely that a jury 
would follow instructions to not draw any inference of guilt from a defendant's 
decision not to testify, but then in fact draw an inference of guilt from a passing 
reference to a defendant's assertion of his right to silence during the 
interrogation. 
Additionally, Gallegos cannot show prejudice in the face of overwhelming 
evidence of his guilt. Gallegos was the only occupant of the borrowed vehicle he 
was driving when stopped for speeding. (JT Tr., p.119, L.10 - p.120, L.B.) The 
officer placed Gallegos under arrest after obtaining information from dispatch. 
(JT Tr., p.123, L.16 - p.124, L.19.) Upon first making contact with Gallegos, the 
second officer on scene observed Gallegos behaving in a manner consistent with 
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someone under the influence of a narcotic substance: "[h]e had extremely rapid 
jerky movements, fidgeting, wringing his hands, having a very difficult time sitting 
still, bouncing around a lot." (JT Tr., p.135, Ls.3-6.) When conducting a pat 
down of Gallegos, the officer noticed Gallegos' shirt and pants were wet. (JT Tr., 
p.135, L.16 - p.136, L.3.) Gallegos explained he had just spilled coffee on 
himself. (JT Tr., p.136, Ls.4-12.) Gallegos' explanation was consistent with the 
officer's observation that the wet spot was "damp and warm, as if the coffee had 
been fresh." (JT Tr., p.136, Ls.21-21.) The pat down revealed a digital scale 
with white powder residue in Gallegos' pocket. (JT Tr., p.136, L.13 - p.137, 
L.14.) A subsequent search of the vehicle yielded a baggie of marijuana near the 
stick shift. (JT Tr., p.139, Ls.20-25.) Gallegos admitted the marijuana was his 
and that he used the scale to weigh his marijuana. (,JT Tr., p.198, Ls.2-12.) In 
the driver's side cup-holder located in the center console of the vehicle, the 
officer located a still warm, almost full McDonald's coffee cup which, when 
opened, revealed "a glass pipe wrapped in electrical tape" consistent with a pipe 
"used to smoke methamphetamine" and "bindle bags" containing 
methamphetamine inside. (JT Tr., p.142, L.7 - p.145, L.9.) Although there were 
no other coffee cups located, there was a McDonald's bag found in the vehicle. 
iliLl Finally, a note card was located in Gallegos' wallet with writing that 
appeared to be part of a drug ledger with then-current prices for 
methamphetamine. ( .. IT Tr., p.199, L.24 - p.201, L.24.) 
In an unsuccessful attempt to counter the evidence presented against him, 
Gallegos called three witnesses to speculate that the methamphetamine might 
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have belonged to previous unknown occupants of the vehicle. Prison inmate 
Jeremy Anderson testified prior to Gallegos' arrest he and two unnamed persons 
had taken in the vehicle to McDonald's to get coffee and he observed one of the 
unnamed people put something in a coffee cup when they thought they were 
being stopped by police, but Anderson himself had no drugs. (JT Tr., p.218, L.17 
- p.224, L.3; p.225, L.10 - p.232, L. 7.) Juanita Mallery, owner of the vehicle, had 
loaned it to Anderson and then Gallegos and claimed to have seen McDonald's 
coffee cups on the ground near where Anderson parked the vehicle some time 
before Gallegos drove it. (JT TR., p.225, L.10 - p.232, L.5.) Kim Pabawena 
testified she spotted the vehicle at some time prior to Gallegos taking possession 
of it and it was occupied by three unknown people who appeared to have left an 
empty McDonald's cup under the vehicle. (JT Tr., p.233, L.10 - p.236, L.11.) 
This speculative testimony was insufficient to overcome the evidence observed 
by law enforcement as well as Gallegos' own statements to police. Gallegos has 
failed to establish the brief mention of his invocation of Miranda rights affected 
the outcome of the trial. 
Because he has failed to satisfy the Perry test for unpreserved error, 
Gallegos has failed to establish fundamental Fifth Amendment error with regard 
to the prosecutor's exchange with Officer Holtry. 
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CONCLUSION 
The state respectfully requests that this Court affirm Gallegos' conviction 
for possession with intent to deliver. 
DATED this 23rd day of May 201 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I have this 23rd day of May 2012, served a true 
and correct copy of the attached RESPONDENT'S BRIEF by causing a copy 
addressed to: 
DIANE M. WALKER 
DEPUTY STATE APPELLATE PUBLIC DEFENDER 
to be placed in the State Appell 
Supreme Court Clerk's offce. 
NLS/pm 
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